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INTRODUCTION
- In this case, Petitioners the'City of Santa Cruz, and County of Santa Cruz, challenge a notice
of exemption from the California Enviromnental Quiality Act (CEQA) filed by the Secretary ofFood
and Agriculture in connection with an emergency eradication project for the light brown apple moth
in Santa Cruz County. Petitioners have failed to carry their héavy burden of establishing that the -
administrative record fails to include any substantial evtdence that the discovery of the light brown‘
apple moth in the wild, and the threat it poses, is a sudden oeeurrence and irnminent threat requiring

immediate action. The record contains more than substantial evidence from which a reasonable

‘person could conclude that the threat posed by the light brown apple moth satisfies every element

of the definition of a CEQA emergency. Mereover; in the Light Brown Apple Moth Act of 2007,
the Leg'is‘lature found that the light brown apple meth isasi gniﬁcant irnminent threat to Ca_lifornta’s
agriculture; natural environment, and native plants and animals: TheLegislature established at least
a portlon ofthe factual predrcates to a CEQA emergency which are b1nd1ng on this Court. Because
Petltloners have failed to carry their heavy burden, and because substantlal evidence supports the
CEQA exemption, Respondents request that the Court deny Petitioners’ motion.
| | STATEMENT OF FACTS o

A. Discovery and Spread of the Light Brown'Apple Moth in California.

\ On February 6, 2007, the California Department of Food and Agriculture (Department) first
confirmed that two light brown apple moths had b’een detected in Berkeley, Californi_a, and that an
expert in Australia identified the insects. (AR 000027.)1—’ The moths detected in Berkeley were the
first of this moth species detected in the wild in the continental United States. (AR000150.)% By

/
February 13, 2007, the Respondents had formulated a plan to conduct trap surveys to identify the

vsco.pe of light apple moth infestation. (AR 000028, 000029.)

1. A University of California professor trapped the light brown apple moth in early 2007, and sent the moth to Australia

for identification. -(AR 000251.) In addition, ‘the professor may have trapped similar moths in July and November, 2006, but this

could not be officially confirmed. (AR 000251.) It appears that the Umver51ty of California professor did not seek to identify the
moths until early 2007. (AR000027.) ‘

2. Previously, the light brown apple moth had been detected in a few U.S. Ports being transported by small number of
passengers entering the U.S. (AR 0000149-000150.) The vast majority of these detections were in Honolulu, withonly 2% of the
detections in San Francisco. (AR0000150.) The screening process at the U.S. Ports appears to have prevented the light brown apple -
moth from becoming established in the wild prior to 2007. (AR 000136-000139, 000150.) ,

Brief in Opposition to Motion Seeking Writ. 1 . Case No. 158516 -
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The Department placed traps throughout the state in the spring of 2007 to determine the area

of infestation. (AR 000030-000032.) By March 19, 2007, trapping identified light brown apples

‘moths in an area 30 square miles Surrounding the initial capture in Berkeley. (AR 002075.)

Subsequently, the Respondents prepared daily reports on the trapping and survey results. (AR
002075-002619.) By June 21 2007, the light brown apple moth was detected in eleven counties:

Alameda, Contra Costa, Marin, Monterey, Napa, San Franc1sco San Mateo, Santa Clara, and Santa

Cruz. (AR 002336-002338.) By October 2, 2007, the survey effort detected hght brown apple

moths in Los Angeles and Solano Count1es (AR 002612. ) The lnghest levels of 1nfestat10n were
in Santa Cruz County. (AR 002337, 002612.)
B. The Threat Posed by the Light Brown Apple Moth.-

The light brown apple moth is native to Australia, and it has become established in New

1| Zealand, New Caledonia, Hawaii, and the British Isles. (Administrative Record (AR) 000120,

0000145 .) The light brown apple moth is a highly voracious pest that feeds on over 200 plants
including many agricultural products grown in California. (AR 000120, 000122-131, 0000145.) It
continually reproduces and passes through at least to three generations per year in California With
no true dormancy. Adults depos1t egg masses_ containing 20-50 eggs on leaves or ﬁ'ult. The larvae
then 'construct shelters on the leav'es,.buds, or fruit, damaging the plants and fruit. (AR 000089,
000120, 000129, 0000132, 0000149-0000150, 000179.) During severe outbreaks damage to ﬁ.tuit.
rnay be as lligh as 85%. (AR 0000150.) |
Consequently, tbe potential impact from established light brown apple moths in California is
seVere and estimated to be hundreds .‘of millions of dollars. (AR 000120-000121, 005 868-5869.)
Initially at the time of discovery of the light brown apple moth in spring of 2007, the Respondents

used the lost production and control costs documented from Australia (where the species is native)

and applied those costs to the California market for a apples, pears, oranges, and grapes, using :

|| figures from 2006, and concluded that potential losses to these fruits is $70.2 million. (AR000120-

000121.) Respondents then estimated losses to the California apricot, avocado, kiwi fruit, peach,

J| and strawberry crops, by utilizing the same documented loss figures for Australian apples, pears,

oranges, and grapes, and concluded that additional losses of $63.1 million might be possible.

Brief in Opposition to Motion Seeking Writ. ‘ 2 - _ - Case No. 158516
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Finally, Respondents noted that exact economic impacts from international and domestic qnarantines
were uncertain, tnough potentially large because California farmers expofted $7.2 billion in food and
agricultural commodities world wide. (AR 000121.) Theimpact from quarantines is hi ghlyprobable
because 80% of the continental United States is climatically suitable for the light brown apple moth. ‘
(AR 005865.) Respondents’ estimate is extremely conservative, and does not.consider the loss to
the numerous other agn'cultural products at risk in California, the economic ripple effect associated

with crop failure and quarantine-trucking companies, food processors, and their employees would

all suffer economic harm

By July, 2007, the Unlted States Department of Agnculture issued a draft “Preliminary
Assessment of the Economic Impact of . .. Light Brown Apple Moth.” (AR 001175.) That
preliminary assessment considered the crop, values for the crops that are known to be hosts to the

light brown apple moth, and provided an assessment of the costs that may be associated with the .

'light brown apple moth if no eradication program is undertaken.. (AR 001176.) This analysis used

a similar methodology as used by the Respondents and applied the total market loss due to yield

reduction documented in Austfalia and applied those figures to the value of all host cfops in the

eleven California counties where the 1i ght brown apple mothhas been found (AR 000461-000466,
001178.) The analysis applied the low end estimate of 5% yield reductlon amid lével estimate of
10% yield reductlon and a high end estimate of 20% yield reduction to conclude that the poten‘ual'
losses could be between $160 mllhon to $640 1’1’1111101’1 (AR 001178. )

The United States draft preliminary assessment also calculated the cost of a delay in initiating
the eradication program and concluded that a one yeat delay would raise. the annnal cost of
eradication by millions of dollars. f(AROOl 177. ) The costs of delayed eradication were based on
an assumptlon that the delay could cause a 5- 10% increase in the acreage infested by the light brown

apple moth. (AR 001177.) This estimate of 1ncreased acreage mfes\tatlon is extremely conservatlve.

It does not consider that the primary threat for expansion of the light brown apple moth is human

assisted movement of the host plant stock and commodities. (AR 000083.) The expansion of light
brown apple.moth infestation documented by Respondents is consistent with human assisted

movement. For example, on April 12, 2007, Respondents and county agricult_ural commiSSioners

Brief in Opposition to Motion Seeking Writ. -3 ' ~ Case No. 158516
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determined that plant infestations documented in San Francisco originated, among other locations,
from Sarta Cruz County. (AR002122.) Shortly thereafter, it became clear that Santa Cruz County
had the highest level of infestation, even though in 2005 traps detected no light brown apple moths |
in Santa Cruz County. (AR 000031, 002337,002612.) Consequeitly, it appears that human assisted
movement waseffectivelly transporting the light brown appl_e moth from Santa Cruz County to other
parts of the state. The estimates of economic impact from delay also does not consider the risk that
the rnating disruption treatment may not be effective I.ater, and the delayed eradication treatment may
involve ariel spraying of bacillus z‘huringiensus (Bt), whichis an insecticide that isalethal agentand
is not species specific. (AR 00003 8‘, 001590, 001626.)

The United States Departr\nent of Agriculture updated it economic analysis, and. analyzed the
loss expected for apple, grape, orange and pear production in the United States. .(AR 001208.)
Similar to Respondents’ economic analysis, the United States 'chose these commodities because the
economic effects have been reported for Anstralia. (AR 001208.) The United States used US
figures from 2002, and estimated losses of between approximately $77 million and $134 million for
these limited crop categories. (AR 001211,001212) . ( |

Though it is a simple point of fact it is quite important to note that the light brown apple moth
threatens to cause direct damage to the natural environment through the increased use of pesticides
by commercial and} residential growers, and by feeding on native and threatened plants. (AR
000121) |
C. The Regulatory Response

1. The Technical Working Group

* Because the threat posed by the light brown apple moth is of nat10na1 concern the Umted States

Department of Agriculture appointed a technical working group composed of 1nternat10na11y
recognized scientific experts in the fields of biolo gy and life history of the insect, pheromone
technology and control methodologies. (AR 000028, 000029, 000032, 00035-41.) The technical
working group met sevéral times and toured the infested area. (AR 000284-000358, 000381,
000557- 000560, 000644.) On June 8, 2007, the group issued its recommendations Whlch included

among other things adopting an eradication strategy beginning with outlier populatlons—the San

Brief in Opposition to Motion Seeking Writ. ' 4 Case No. 158516
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Francisce Bay area‘ and Santa Cruz/Monterey local populations. | The technical working group
fecommended a primary eradication strategy of mating disruption by spraying of pheromones. (AR |
001238-001240.)

2. Emergency Regulations an& Notice of Exemption from CEQA.

By April 23, 2007 , it was apparent that based on the results of the statewide trapping effort, _that
the light brown af)ple rhoth infestation represented an emergeney requiriné immediate action.  On

April 23, 2007, the Secretary for the Department of Food and Agriculture made a finding iof

‘emergency, and adopted emergency regulations for immediate action to avoid serious harm to public

peace, health, safety or geheral welfare. (AR 000042-000097.) The first emergency regu’létion

peickage amended California Code of Regulatiens, title 3, section 3591.20(a), and established

Alameda County and Contra Costa County as e_radication areas. (AR 000044.) On June 4, 2007, the

‘Secretary issued additional emergency regulations, and established Marin, Monterey, Napa, San

Francisco, San Mateo, Santa Clard, and Santa Cruz Counties as eradication areas. (AR 000801,
000821.) On July 13,2007, the Secretary issued additional emergency regulations, and established
Solano and Los Angeles Couhtiee as eradication areas. ‘(AR 001248.)" Each of the emergency.
regulation packages describes the threat posed by the light brown apple moth included economic
1mpacts and damage to the natural environment. (See e.g., AR 000887 000891.) |

On August 10, September 24, and September 28, 2007, the Secretary issued Official Notlces
of an emergency eradication prOJect targeting the light brown apple moth for various cities in
Mohterey and Santa Cruz (AR 001557, 001685, 001717. ) The Secfetary also issued Notiees 'of
Exemption from CEQA for each phase of the emergency eradication projects in- Monterey and Santa
Cruz Counties. (AR 001589.1, 001786- 001787 4.)

3. Quarantine.

Both doniestic and international trading partners maintain a high degree of interest and concern

in the status of the light brown apple moth infestation in California.- (AR 0003 95, 000667, 000734~

000740, 000745-000762, 001097-001105.) On May 2, 2007, the U.S. Department of Agriculture
issued a Federal Domestic Quarantine Order designating Monterey and Santa Cruz Counties, among

other northern California counties, as quarantine areas, and plaeed conditions upon the interstate
. . . C

Brief in Opposition to Motion Seeking Writ. S 5 : - .Case No. 158516
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movement of certain agricultural products. (AR 000731-000733.)

4. The Light Brown Apple Moth Act of 2007.

In addition to the emergéncy regulatory. actioﬁs undertaken by the éecretary of Food and
Agriculture, the Secretary reported to the Legislature at least monthly; often several times a month.
(AR 000040-000041, 000236-000237, 000340, 00003 80, 000411, 000528, 000667-000668, 000740-
000741, 000779-000780, 000797-000780, 001245-001246, 001576-1578.) The Secretary reported
information including the status of trapping surveys, the projected economic and othef_ damage, the
status of quarantine activities involving U.S. and international trading partners, and the status of
regulatory and eradication actions. (Id.) | |

| On Septeﬁlbér 7, 200'7, the Light Brown Apple Moth Act of 2007 became law. .(Food & Ag.
Code, §6050, et _seq.) In that Act, the Legislature declared that “[t]he introduction of the i ght brown
apple moth represents a cl_eér, present, signiﬁcant, and imminent danger to California’s natural
envi;bnment and agricultural industry.” (Food & Ag. Code, § 6050, subd. (a).) “The intréduction
of the light brown épple mo.th also rei)resehfs a clear, present, }signiﬁcant, and imminent threat to
California’s native areas.” (id., § 6050, subd. (b)) | | o

| ARGUMENT

I. STANDARD OF REVIEW

Respon&ents’ determination that fhe emergency light brown apple moth eradication proj ectwas
exempt from CEQA isa Quasi-legislati-ve action with ho admiﬁjs;trative hearing. (See, e.g., Save Our
Carmel River v. Monterey Pen. Water Management Dist. (2006) 141 Cal.App.4th 677, 693.)

The appropriate degree of judicial scrutiny in any particuiar case&is perhaps not susceptible of

precise formulation, but lies somewhere along a continuum with nonreviewability at on end and

independent judgment at the other. (citation omitted.) Quasi-legislative decisions are properly
placed at the point of the continuum at which judicial review is more deferential.
(Western States Petroleum Association v. Superior Court (’i 995) 9 Cal.4th 559, 575-576.)

Under CEQA the Court reviews for substantial evidence Respondents’ determination thét thé_
emergency eradication progfam wds exempt from CEQA. (Calbeach Advocates v. City of Solana

Beach (2002) 103 Cal.App.4th 529, 53'5—536.) Petitioners have the burden of identifying all the

evidence in the record, not just their own, and describing for the Court how it fails to meet the

Brief in Opposition to Motion Seeking Writ. ) _ ) Case No. 158516
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standard.. (See Toigo v. T own of Ross (1998) 70 Cal. App.4th 309, 317.)

- The Court’s review for substantial evidence is a limited one. “In applying the substantial
evidence standard, the revieWing court must resolve reasonable doubts in favor ofthe administrative
finding and decision.” (Laurel Heights Improvement Association of San Fi ranniséo v. Regents of the
University of California (1988) 47 Cal.3d 376, 393/.) Most importantly, the Court may not substitute
Petitioners’ judgment for that of Respondents about the threat posed by the light brown apple moth.
The Supreme Court has found that agency determinations related to factual issues are entitled to a
high’degree of deference Ibecause courts are not equipped to weigh competing evidence on nighly
technical issues. (Laurel Heights Improvemem‘ Association of San Francisco, Inc. v. The Regents
of the Unzverszly of Calzforma (1988) 47 Cal 3d 376, 393.)

Substantial evidence is relevant evidence that a reasonable mlnd mlght accept as adequate
support. (California Youth Authority v. State Personnel Bd. (2002) 104 Cal.App.4th 575,584.) The
Court may reverse Respondents determination of a CEQA emergency only if based on the evidence
before it, a reasonable person could not reach Respondents’ conclusion. (Sierra Clu'b v. California
Coastal Commission (1993) 12 Cal. App.4th 602, 610.) |
II. THE EMERGENCY ERADICATION PROJECT IS EXEMPT FROM CEQA.

“ ‘Specific actions necessary to prevent or mitigate an ernergency’ are exempt frorn CEQA.”
(Calbeach Advocates supm 103 Cal.App.4th at 536, citing, Pub. Resources Code, § 21080, subd.
(b)(4). ) Under CEQA an “emergency means a sudden, unexpected occurrence, 1nv01v1ng aclear and
imminent danger, demanding immediate actlon to prevent or mitigate loss of, or damage to, life,
health, property, or essential public services.” The Court must determine that each element of the
exemption is supported. (Calbeach Advocates, supra, 103 Cal.App.4th at 536.)

A. The Discovery of a Light Brown Apple Moth in the Wild was a Sudden, Unexpected
Occurrence.

Petitioners seem to be arguing that the appearance of the light brown apple moth in the wild was
not a sudden unexpected occurrence. In support of tneir conclusion Petitioners refer to evidence in
the record. (Memorandum of Points and Authorities in Support of Petition for Writ of Mandate
(Petitioner’s Opening Brief), p. 9, Ins. 10-13.) However, Petitioners argument turns the standard of

review on its head-the court’s inquiry is not whether there is evidence to support Petitioner’s view,

Brief in Opposition to Motion Seeking Writ. , 7T Case No. 158516




[u—

O o N o ;A W N

00 ~ A Wi A W DN = O VW 0NN kA WNDN= O

but rather the Court looks to the whole of the record to determine if there is substantial evidence to

support Respondents’ conclusion. (Calbeach Advocates, supra, 103 Cal.App.4th at 535-536.) The

evidence in the record establishes that as oflate 2003, no occurrences of the light browﬁ apple moth
had been reported in the wild (AR 000150), that Respondents had set traps t§ Adis»cover the moth in
2005 (AR 00003 0-000031), and that'in early 2007,‘ Respondents confirmed the first detection ofa
light brown apple moth in the wild. (AR 000027.) |

It is true that there is evidence to éugge'st that a small number of moths were intercepted in U.S.

ports being transported by a small number of foreign passengers. (AR 000149'-0001 50.) The vast

majority of these detections were in Honolulu, with only 2% of the detections in San Francisco.

' (AR0000150.) HoWever, the evidence establishes a low risk of entry, and shows that government

officials prevented the light brown apple moth from entering the county and becdming established
in the wild prior to 2007. (AR 000136-000139, 000149-0001 50.) |

The significant sudden occuﬁence in this case is the detection of the light brown apple moth
in the wilc‘i,} n@t the generally held understanding that an invasive species may present a threat if it
becomes established in the United States, or even that there was concern about the light brown apple
moth. There are literally limitless invasive épecies, native to foreigﬁ countries, that would threaten |
the natural environment in the United States .,if they were to arrive on these shores. The fact that
those species exist does not present an emergency, or fequire that Respondents to speﬁd precious :
resources to eradicate a peSt that has nbt arrifred in California. The nee;d to eradicate, and
consequently the eine'rgency.is presented only when the invasive exotic pests estaiolish therﬁsel\}es'
in the wild and threaten economic harm, and damage to native 151ants and animals. Under Petitioners’
theory, in order for Respondents to comply with CEQA, they would have to prepare environmental
impact reports for every invasive species world wide that has fhe pbtential to arrive in California |
Without regard to when, or if, it ever actuallyis detected inthe wild. This would be an absurd result, -
create a backlog of old environmental review documents that would be out of date when an invasive
species in fact becanié a threét, and create a waste of the precious few resources that are devoted to
eradication of pésts.

/11

~~
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The record pfesents, relevant evidence that-a reasonable mind might accept as adequate support
for the conclusion that the detection of the H ght brdwn apple moth in the wild in 2007 was a sudden
unexpected occufrence. (California Youth A.uthority v. State Pefsonnel Bd., 104 Cal. App.4th 584.)
Respondents may reasonably conclude that screening at U.S. ports has kept out the limitless number
of invasive species that might pose a threat to the environment of Célifornia and the United States
until the moment when an invasive species is detected in the wild.

| The Petitioners also seem to be advocating for sérhe semantic difference between “occurrence”
and “condition.” . The Court should reject such a semantic analysis. The court in Calbeach
Aa’vocates, rejecting that arguinent, ﬁoted that while some courts had “used the terms ‘occurrence’
and ‘condition’ in épposition fo each other, the distinction is not always a sharp dne.” (Calbeach,

Advocates, supra,"IQS Cal.App.4th at 537.) The Court in that case also noted that a condition can

be made up of many small occurrences until something suddenly happens, concluding that beach

erosion of'individual grains of sand resulting in a hill collapse amounted to a CEQA emergency.
(1d) | | o

-~ This case is also analogous to the situation in Calbeach Advocates. By March 19, 2007, 27
male moths hédbeen trapped at 26 sites in two cbunties. By August 15, 2007, 7414 moths had been
trapped in 1,397 sites in eleven counties. Itisreasonable to conclude that- the' light brown ap_pie moth
is proliferating uncqntrollably in population and range. (AR 001577.) The damage pd_sed by the
individual mating of light brown épple moths is at its most devastating the loss of .85% of a fruit

crop.- (AR 0000150.) Given the proliferation; that threat is real, and for the farmer who loses a .

‘significant portion of his crop, it is a sufﬁciently sudden occurrence to represent an emergency.

Just because such a situation may be anticipafed, and consequeﬂtly thereisno documented crop

losses in California at this time, does not prevent it from being an emergency. (Calbeach Advocates.

supra, 103 Cal. App.4th at 537.) Inrej ectiﬂg that argument the Court in Calbeach Advocates noted

that CEQA “exempts not only projects that mitigate the effects ofan emergency but also projects that
prevent an emergency. In order to design a project to prevent an emergency, the designer must’
anticipate the emergency. . . . . For that reason, we do not interpret section 21060.3 to require that )

emergencies be unexpected when the prbj ect’s purpose is to prevent an emergency.” (Id.)

Brief in Opposition to Motion Seeking Writ.. 9 ' o Case No. 158516
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In conclusiqn, CEQA does not require Respondents to anticipate the arrival of the light brown
apple moth and conduct a speculative ef_lvironméntal review before any moths are detected in the
wild, and a decision is made to conducf an emergency eradication project. However, once the light
brown apple moth was detected in the wild, and the decision is made to conduct an emergency
efadication project, CEQA allows Respondents to anticipate and prevent the damage to crops and
native plants under the emergency exemption. (Calbeach Advocates. Supra,. 103 Cal.App.4th at
537) | ' '

B. The Threat Posed by the Light Brown Apple Moth is an Imminent Thi'eat Requiring
Immediate Action. '
The threat posed by the light brown apple moth is clear and imminent danger, demanding

immediate action, and satisfies the second part of the definition of a CEQA emergency.. (Pub.

Resources Code, '§ 21060.3.) As stéted above, ordinarily the Court would look to determine if

.element of the CEQA emergency was supported by substantial evidence. (Pub. Resources Code, §§, :

21168, 21168.5; Calbeach Advocates. supra, 103 Cal.App.4th at 535-536.) However, in this case
the Legislature has already made‘ findings establishing that the light brown apple moth is a
“significant, aqd imminent danger to California’s natural environment and agn'cﬁltural industry” and
‘fnativé areas,” and représents an imminent threat for adverse effect and’ultimate extinction of
sensitive plant and animal spécies.” (Food & Ag. Code, § 6050, subds. (a), (b), (c). The‘Light
Brown Apple Moth Act became law in September, 2007, and was an urgency measure necessary for
the i_mmédiate preservation of the public peace, health, or gafefty. (Sen Bill No.‘ 556 (2007 Reg; ,
'Sess.). §3.) The legiSIature used language that is synonymdus with the “clear and imminent dangef, .
demanding imediate acﬁon” language ofa CEQA emergency. (Pub. Résources Code, § 21 060.3.) ,
These findings were based at least in part oﬁ information pro‘-)ided by respondents to the
Legislature in the moths leading up fo the passage of the Light Bréwn Apple Moth Actof2007, and
included the very information that supports Respondeﬁts determination ofa CEQA emergency. (AR
000040-000041, 000236-000237, 0(1)0340,00003‘80, 000411, 000528, 000667-000668, 0007407
000741, 000779-000780, 000797-000780, 001245-001246, 001576-1578.) Sepafation of powers
concerns prohibit the Court from interpreting the ‘evidence in the record inconsistent with the

- , !
findings in the Light Brown Apple Moth Act 0£2007, and thereby substituting the judgment of Santa

Brief in Opposition to Motion Seeking Writ. 10 o - . Case No. 158516
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Cruz County and the City of Santa C_rnz for that of the Secretary of Food and Agriculture and the .
Legislature. ' .

No doubt, as in their papers in support'of the femporary restraining order, Petitioners will cite
to the legislative history where langnage identifying the situation as a CEQA emergency was deleted
from the final law prior to its passage as evidence that the Legislature rej ected that conclusion.
(Petitioners’ Memorandum of Points and Authontles in Suppor“c of Ex Parte Apphcatlon for
Temporary Restraining Order p. 9, Ins. 5- 20)

There are two responses to that argument. First, the ﬁndings of ‘the Lighr Brown Apple -Mofh
Act of 2007, and the urgency language, is clear, and consequenﬂy the Court may .no_t' rely on

legislative history to interpret the Act inconsistent with its plan language. ‘(Hughes v. Board of

Architectural Examiners (1998) 17 Cal.4th 763, 775.) Secondly, dropping the language that found

a CEQA exemption is consistent with the ﬁndings included in the Act. The findings do not address
every element of the definition of an emergency included in CEQA. The ﬁndings address the “clear
and imminent danger, demanding immediate action” portion of the CEQA emergency definition.

(Compare Pub. Resources Code, § 21060.3; Food & Ag. Code, § 6050, subds. (a), (b), (c); Sen Bill

No. 556 (2007 Reg. Sess.) §3.) Therefore, based on the findings of the Act, it was left to the

Secretary of Food and Agricultﬁre to determine if the discovery of the light brewn apple moth in the
wild satisfied the remaining elements ofa CEQA emergeney. (See Argument seetion II, A, above.)

‘Even if the Court were to look at the evidence in;\th-e record, there is more than subs,tanﬁal_
evidence to support the conclusion that the light broan apple moth represents a clear and imminent
danger, demanding immediate action. The record establishes that through hnman assistance the li ght
brownapple mothis rapidly traveling grea‘r distances, that the quarantine process has begun and vsdll
continue unlees Respondents can achieve eradication, that eradicaton may be impossible or more
difficult is' treatment is delayed, and that the potential losses are in the hundreds of millions of -
dollars. (See Statement of Facts above.) This is substantial evidence ]frem which a reasonable
person could conclude that immediate action is necessary. (California Youth Authority v. State

Personnel Bd. (2002) 104 Cal.App.4th 575, 584;.Sierra Club v. California Coastal Commissien
(1993) 12 Cal.App.4th 602, 610.) It is clear that the County of Santa Cruz and the City of Santa
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Cruz do not agree with the Secretary’s conclusion. However, the standard of review. does not allow

the Court to substitute Petitioners’ judgment for that of the Secretary and the Legislature. ({d.)

III. THE DEVELOPMENT OF A LONG TERM STRATEGY WITH A FULL

ENVIRONMENTAL REVIEW DOES NOT PROHIBIT A SHORT TERM
EMERGENCY ERADICATION PROJECT WHICH IS EXEMPT UNDER CEQA.

In addition to the emergency eradication projects being challenged in this case, Respondents
have initiated a long term project for containment and eradication of the light brown apple moth.

This long term strategy is being developed simultaneously with the emergency eradication projects.

: (AR 001221-001223.) Respondents are currently developing a environmental impactreport that will _

address the impacts on human health and ecological effects, centered around a risk assessment of
all components of the compounds, and eradication techniques, that Respondents will use. (Célifomia

Departmentof Food and Agriculture, Notice of Preparation of an Environmental Impaét Report,

available at: htt'o://Www.cdfa.ca.QOV/DthS/PDEP/lbam/pdfs/docs/ LBAM_NOP _020808. pdf.):
Petitioners’ argument presumes without citation that a CEQA emergency may not be-
established in this case if a longer term project subject to fﬁll environmental review is undertaken

simultaneously. However, at least one Court of Appeal noted that the situation presented by this case

1s quite ordinary when dealing with pest eradication. In Californians for Alternatives to Toxics v.

Department of F ood and Agriculture (2005) 136 Cal.App.4th 1, the Court analyzed the application ‘
of CEQAtoa substantiélly similar program for eradication of the glassy-winged shafpshooter. d.
at 5-6.) Inthat éase, the Legislature had used less forceﬁi language to declare the emergency finding
ohly that the glassy-winged silarpéhooter"‘present a clear and presént danger to Califomia’s fifty
billion dollar grape industry.” (Id. at 7-8, citing Food & Agr. Code, § 6045, subd. (a).) The Court
in Californians for Alternatives to ToXics detailed the ,developmént of the threat from the glassy-
winged sharpshooter, the passage of legislation to combat the pest, and Respondénts’ adoption of
emergency regulations to implement a statewide response program for arresting the spread of the
[glassy-winged sharpshooter] and, where feasible, eradiéati_ng it upon detection in noninfested
areas.” (Id. at 6-7.) Thé Court found that “[b]ecause the emergency regulations and program were
created in response to an emergency, they were exempt fforh CEQA.” (Id. at 7, citing 'Cal.Code.

‘Regs., tit. 14, § 15269, subd. (c).) The Courtin CaZifornians for Alternatives to Toxics cited the véry '
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CEQA guideline upon which Petitioners in this case rely. (/d.)

Petitioners ask this Court to ignore the analysis of Californians for Alternatives to Toxics as
dicta, howevér that Court’s analysis is based on the application of the proper CEQA standards to-a
set of facts remarkable similar to this case, and properly recognizes the need for immediate action
when confronting pests such as the glassy-winged sharpshooter and the light brown apple moth, at
the same time that ‘longer_ term strategies are developéd. The Court in that case concluded that
CEQA allows exempt emergency action undertaken simultaneously with full CEQA: compliance for
develbpment of long term strategies for pest eradication. (/d.) The Court in Californians for
Alternatives to Toxics even refused to issue an injunction prohibiting eradication gffoﬂs after it had
| concluded that the full environmental impéct report was inadequate in some respects. (Californians
Jor Alternatives to Toxics, supra, 136 Cal.App.4_th at 21-22.) This is a further indication that the
Court recognized the need for early intervention while a full environmental review was. being
completed. :

The’Leg.islamre has“ also recognized that when confronting pest infestation, tifning and prompt
action is of utmost imﬁortancé. “Timeliness in the application of pesticides is paramount in good
pest management in géod pest management and is essential iﬁ the prevention of economic waste.”
(City of Sacran_zento v. State Water Resources Control Board (l992) 2 Cal.App.4f;h 960, 976, fn. §,
citing Statues 1978, chapter 308, sec. 1.)¥ -

Finally, if can not be seriously disputéd that the Legislature has delegated ‘to the Secretary of
Food and Agriculture the aufhority to declare emergencies and ‘conduct emergency eradication
projects. (Food & Agr. Code, §§ 5321-5323.) Petitidnérs’ argument that merely because
Respondents are developing a long term eradication strategy subject to full environmental review,
they may not properly conduct eﬁqergeﬁcy eradication projects under a CEQA exemption, interprets
out of existence the Secretary of Food and Agriculture’s authority to conduct emergency eradication

projects. The Court is required to interpret these statutes in context, and harmonize the Secretary’s

3. The Court in City of Sacramento v. State Water Resources Control Board analyzed the pesticide regulatory program
contained in the Food and Agriculture Code as a certified regulatory program, or functional equivalent program under CEQA. (City
of Sacramento v. State Water Resources Control Board, supra, 2 Cal.App.4th at 975-977.) By citing City of Sacramento v. State
Water Resources Control Board, Respondents do not intend to imply that they may rely soley on the environmental review conducted
under the pesticide regulatory program to satisfy their obligation to conduct a full environmental review of the long term eradication
strategy. That contention has been rejected by the Court in Californians for Alternatives to Toxics. (Californians for Alternatives
to Toxics, supra, 136 Cal.App.4th at 18-21.) :
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authority under the Food and Agiculﬁre Code with CEQA where possible. (See, Coastside Fishing -
Club v. California Resources Agency (2008) 158 Cal.App.4th 1183, 1194-1195.) The Court must
also avoid interpretations that void any‘part of the statutory scheme. (Calbeach Advocates, supra,
103 Cal.App. 4" af 537 .) Therefore, the Court should reject Petitioners’ arguments, and find that
Respondents may properly conduct emergency eradication projects under a CEQA emergency while
simultaneously developing a _1ong term strategy subject to full environmental review. h B
CONCLUSION

Because Petitioners have failed to carry their burden of establishing a lack of substantial

evidence supporting the Respondents’ Notice of Emergency E)‘(emption frofn CEQA, Respondents :

request that the Court dény the motion. -

Dated: April 10, 2008
‘Respectfully submitted, -

EDMUND G. BROWNAR. A
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